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RESPONSE ON IMPENDING COPYRIGHT LEGISLATION

Introduction

The Council of Public Relations Firms of Hong Kong (cPRf) is a professional association of member companies who provide public relations services in Hong Kong. To join the Council, at least 50% of an agency’s/consultancy’s service must be public relations. The Council was established in Hong Kong in 2001, and is today affiliated with several similar organisations in other countries including the US, UK and Australia. Today, the membership is approximately 28 firms representing a mix of both local and multinational agencies/consultancies. As such, cPRf represents a sizeable cross-section of Hong Kong’s public relations industry. Having said this, when it speaks on behalf of the industry, cPRf represents the views of its own membership only. This response therefore does not claim to represent the views of any Hong Kong agencies that are not currently members. 

cPRf has participated in at least two formal meetings called by the Intellectual Property Department of the government of the Hong Kong SAR to discuss the impending legislation changes in the area of copyright. Recently, cPRf has received a formal letter from Mr. Jeffrey Chan of the Commerce and Industry Branch of the Commerce, Industry and Technology Bureau of the government inviting the Council to formally submit its views on this matter. cPRf wishes to thank the government for the opportunity to submit its feedback. This is cPRf’s response to that request. 

General View

cPRf fully recognises the importance of protecting intellectual property, and that there must be appropriate copyright legislation to provide a legal framework defining the basis on which copyrighted materials are protected. 

cPRf also recognises that the existing laws in the Hong Kong SAR have not been broad enough, thus allowing a wide variety of intellectual material to be pirated or otherwise copied and infringed in the past. It is therefore right and proper that these laws are tightened up. 




cPRf is impressed with the structured way in which the Hong Kong government has sought feedback from a substantial cross-section of industry and commerce in Hong Kong in the last year on this complex subject. It is our perception that all organisations recognise the need for stricter, more substantial laws – and penalties. 

While cPRf has active interest in the broad issue of copyright protection and associated legislation, the Council is primarily concerned with those sections that are directly related to the professional services provided by its members. This is, therefore, related to the photocopying and electronic copying of editorial in print publications and the copying of content broadcast in electronic media. 

Specific Views

1. cPRf recognises that a number of countries such as the US and UK have introduced criminal penalties for violations of copyright laws, and that the current direction of the government in Hong Kong is to strengthen the laws so that they map more closely with these overseas legislative environments. In particular, we understand that the laws in the US have been examined most closely. We welcome the tightening up of the copyright laws, and consider that the introduction of criminal sanctions in some areas are inevitable. 

2. cPRf believes that it is important to ensure that the law is truly targeted at the large-scale or frequent offender. The focus should not be targeted at offenders who inadvertently or accidentally break the law, who do so on a very small scale, who do not not  for profit or other financial gain, or who are “little guys”. Of course, the law should be meted out impartially, but enforcement and compliance efforts should be directed to where the problems are the biggest. 


3. Following on from point 2 above, cPRf  wishes to express a MAJOR concern at the lack of adequate infrastructure that exists in Hong Kong to administer and oversee copyright licensing for publications and broadcast media. This view has been expressed several times verbally in IPD meetings already. 

Currently, the Hong Kong Copyright Licensing Authority (HK CLA) represents only 12 of the leading daily newspapers in Hong Kong. At least two newspapers have chosen not to participate in this body. Some others may be represented by the Reprographic Rights Society, but it is far from clear who these may be. Consequently, there are hundreds of publications that are not represented by any central body. 

Ultimately, this all means that most publishers must be approached individually. In many cases, the person responsible for the legal affairs of a publication is not directly affiliated with the publication itself, but resides in a parent or holding company whose name and/or location is unclear or unknown. This is all unworkable and impractical. 


Given this existing infrastructure, should new laws be enacted criminalising the copying of print media, for example, it would immediately make most PR agencies/consultancies as well as many other companies in breach of the law without practical or workable recourse to secure proper legal footing on copyright licences. This makes no sense and must be avoided at all costs.  

We therefore believe that it will be irresponsible for the government to consider introducing legislation in isolation of a full consideration of the need for a suitable licensing infrastructure. This infrastructure is not something that can follow the introduction of tighter legislation, but must accompany it. 

4. Following on from point 3, cPRf understands that the government of the Hong Kong SAR currently considers that the licensing mechanisms and processes are a matter for industry to work out, and are not areas where the government has a role to play. We believe this is not a responsible or adequate position for the government to take. Instead, the government should, as a minimum, be a catalyst and a stimulant for industry to define and create a suitable infrastructure for this area. Even better would be for government to play a direct role in the establishment – though not the operation – of this infrastructure.  

5. cPRf would like to see new licensing processes – whatever they may be – as simple and straightforward. 

cPRf believes that there should be a single, central licensing authority established in Hong Kong, and that all publishers should be actively encouraged to work with and through this central authority. Publishers who choose not to do so should be encouraged to make clear their process and contacts for copyright licensing. 

6. cPRf is concerned that real-world requirements for copying of media content is moving at a much faster rate than the publishers themselves. Specifically, digital copying (ie scanning to create electronic images) is fast becoming a preferred mechanism for copying material from publications. But publishers are paranoid about their editorial being scanned, since this can be more easily plagiarised or otherwise misrepresented. While we fully recognise the sensitivities and complexities of this issue, cPRf also believes that the process of digital copying should receive an appropriate level of attention throughout this process. 

7. cPRf believes that the level of fees levied by publishers for copyright licences must be fair and reasonable. We have already noted some similar concerns being expressed by the clippings industry in Hong Kong. Currently, the HK CLA has a virtual monopoly for representation of its 12 publishers. Theoretically it could, in concert with its publishers, set exorbitant levels of licence fee, and then have a simple “take it or leave it” position. If this happened, it could then leave companies such as cPRf members facing uneconomic fees that could not be recovered from their clients. This would be neither healthy nor fair. 

8. cPRf believes that there should be an “ombudsman” or some other impartial adjudicator to whom appeals can be lodged for claims of unfair licencing, thus ensuring some recourse for disputes. 

Conclusion

cPRf looks forward to having its views understood and incorporated into the processes now being undertaken by the government of the Hong Kong SAR in reviewing the current legislation, and will be pleased to provide further feedback and views on request. 

Sincerely

Rick Allen

For and on behalf of the

Council of Public Relations Firms of Hong Kong
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